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nessee shore to that' of Arkansas. In 1876 a sudden and violent 
change resulted in the cutting of a new channel, so that land once on 
the east bank was now on the west. Held, that the boundary line 
remained in the middle of the old channel and that Tennessee did 
not regain the land lost by erosion. Arkansas v. Tennessee (1918) 38 
Sup. Ct. 300. 

It is a well settled principle of international law that where a 
navigable river is the boundary of conterminous states, the middle of 
the channel is presumptively the line of separation, Wheaton, Elements 
of International Law (8th ed.) § 192, and our courts have generally 
accepted this view, Iowa v. Illinois (1906) 202 U. S. 59, 26 Sup. Ct. 
571; Franzini v. Layland (1903) 120 Wis. 72, 97 N. W. 499; contra, 
State v. Muncie Pulp Co. (1907) 119 Tenn. 47, 104 S. W. 437; Hearne 
v. State (1915) 121 Ark. 286, 153 S. W. 262, except where treaty stipu- 
lations intervene, Be Loney v. State (1908) 88 Ark. 311, 115 S. W. 138, 
or where a state owns land on both sides of a river and cedes a por- 
tion of it on one side thereof. Nicoulin v. O'Brien (1916) 172 Ky. 
473, 189 S. W. 724. Where the course of the stream is changed by 
the gradual process of erosion and accretion, the boundary line shifts 
with the stream, moving with the channel, McBride v. Steinweden 
(1906) 72 Kan. 508, 83 Pac. 822; Missouri v. Nebraska (1904) 196 
U. S. 23, 25 Sup. Ct. 155, or with a line half way between the shores. 
See State v. Muncie Pulp Co., supra. But when the boundary line 
is "fixed" in one of two channels it remains there, although the other 
may become, from natural causes, the more important. Washington 
v. Oregon (1908) 211 U. S. 127, 29 Sup. Ct. 47. It is conceded in 
all jurisdictions that a violent change in the course of the stream, 
by process of avulsion, has no effect on the boundary line, whether 
it be in the middle of the channel, O'Connor v. Petty (1914) 95 Neb. 
727, 146 N. W. 947; Randolph v. Einck (1917) 277 HI. 11, 115, N. E. 
182, or in the middle of the river itself. See State v. Muncie Pulp Co., 
supra; Hearne v. State, supra. It has been held that where government 
operations cause a change from an old channel to a new one, the 
effect is that of an avulsion and the boundary remains in the middle 
of the old channel. State \. Bowen (1912) 149 Wis. 203, 135 N. W. 
494; James v. State (1911) 10 Ga. App. 90, 72 S. E. 600. But the mere 
fact that some streams are so swift that the process of erosion and 
accretion is much more rapid than in others does not justify the 
application of the rule with regard to avulsions. Nebraska v. Iowa 
(1892) 143 U. S. 359, 12 Sup. Ct. 396. Where land is transferred from 
one state to another the presumption is that the change is due to 
accretion, cf. Kitteridge v. Bitter (1915) 172 Iowa 55, 151 N. W. 1097, 
and if, as in the principal case, a subsequent avulsion restores it, title 
is not regained by the first state. Rober v. Michelson (1908) 82 Neb. 
48, 116 N. W. 949. 

Statute of Frauds — Rescission or Variation of Written Contracts 
by Parol. — The plaintiff contracted in writing with the defendant 
to deliver 500 pieces of cloth. After the delivery of 223 pieces, a 
dispute arose between the parties which resulted in litigation. The 
dispute was compromised by an oral agreement materially altering 
the old contract. In an action for the goods delivered under the 
old contract a counterclaim was set up by the defendant for a breach 
of either the first or second contract, on the ground that if the second 
contract was invalid under the Statute of Frauds, the first contract 
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was still binding on the parties. Held, since there was a rescission 
of the old contract, and since the new contract was invalid, the 
counterclaim on both grounds must be dismissed. Morris v. Baron 
& Co. (1917) 118 L. T. K. (n. s.) 34. 

The parol rescission of a contract within the Statute of Frauds 
has been upheld in equity both in England and in the United States. 
Goman v. Salisbury (1684) 1 Vern. 240; Warden v. Bennett (1911) 
145 Ky. 325, 140 S. W. 538. Though it is now established in this 
country that such a defence, as distinguished from a parol variation, 
is permitted at law also, Brownfield's Ex'rs. v. Brownfield (1892) 
151 Pa. 565, 25 Atl. 92, the question seems never to have been squarely 
presented in England. See Benjamin, Sales (5th ed.) 238. Where, 
however, the rescission of a contract for the sale of land is considered 
as the surrender of an equitable interest, it has been held that the 
statute should apply to the contract of rescission; Dial v. Grain 
(1853) 10 Tex. 444; Dougherty v. Cattlet (1889) 129 111. 431, 21 K E. 
932 ; but the majority of the courts do not recognize any such distinc- 
tion. Warden v. Bennett, supra; Brownfield's Ex'rs. v. Brownfield, 
supra. An attempt to vary a contract within the statute by a sub- 
sequent parol agreement is generally held to be invalid, Grand Forks 
Lumber Co. v. McClure Logging Co. (1908) 103 Minn. 471, 115 N. W. 
406; Willis v. Fields (1909) 132 Ga. 242, 63 S. E. 828, although the 
performance of the agreement would operate to discharge the old 
contract. Oregon, etc., Co. v. Elliott, etc., Co. (1912) 70 Wash. 148, 
126 Pac. 406. But when the original contract is supplanted by 
another, it has been suggested that the unenforceability of the new 
contract will prevent it from discharging the original one; although 
the cases usually cited for this proposition, Augusta, etc., R. R. v. 
Smith & Kilby Co. (1899) 106 Ga. 864, 33 S. E. 28; Price v. Dyer 
(1810) 17 Ves. 356, really decide that a subsequent parol modifica- 
tion has no effect on the old contract, and do not distinguish between 
variation and rescission. It seems, however, that where the evidence, 
as in the instant case, clearly shows an abandonment of the old con- 
tract, the mere fact that the parties made a new one which is 
unenforceable, should not prevent the extinguishment of the former. 
See Price v. Dyer, supra; Fry, Specific Performance (5th ed.) § 1039. 

Statutes — Widow's Allowance — Exemption or Inheritance. — The 
plaintiff, a resident of Austria, filed a petition claiming the statutory 
allowance in her favor of personal property of her husband, a resident 
of North Dakota. The husband's legatees opposed the action. Held, 
two judges dissenting, that the statute in question was one of exemp- 
tion, and not of inheritance, and therefore did not apply to non- 
residents. Krumenacker v. Andis (N. D. 1917) 165 N. W. 524. 

Statutes exempting homesteads are without question assumed to 
be statutes of exemption; and nonresidents are barred from claims 
thereunder, Stanton v. Hitchcock (1887) 64 Mich. 316, 31 N. W. 
395; Tromsdahl v. Beaton (1914) 27 N". D. 441, 146 N. W. 719, 
on the ground that the very term "homestead" presupposes the local 
residence of the claimant. Statutes exempting personal property in 
favor of widows and children are usually construed as additions 
to the homestead laws, and hence are statutes of exemption. Ex 
parte Pearson (1884) 76 Ala. 521; see Barber v. Ellis (1890) 68 
Miss. 172, 8 So. 390. However, it has been held that such statutes 
are laws of inheritance, and under this construction it follows that 



